Congress of the United States

Washington, BEC 20510

June 27, 2022

The Honorable Merrick Garland Gary Restaino

Attorney General Acting Director

U.S. Department of Justice Bureau of Alcohol, Tobacco, Firearms and Explosives
950 Pennsylvania Ave NW 99 New York Ave NE

Washington, DC 20530 Washington, DC 20226

Dear Attorney General Garland and Acting Director Restaino:

As the Biden-Harris Administration is undoubtedly aware, the Second Amendment to the United
States Constitution unequivocally states, “the right of the people to keep and bear arms, shall not
be infringed.”" Yet, at every turn, this Administration appears to be weaponizing its Executive
powers to infringe upon this Constitutionally protected right.

Under 18 U.S.C. § 923, Congress explicitly requires that the Attorney General “shall” approve
any application submitted for a license to sell firearms provided certain criteria are met.> Among
other criteria, an applicant must not have “willfully violated” the law, must not have “willfully
failed to disclose any material information required[,]” and did not make “any false statement as
to any material fact, in connection with his application.”® Under the plain language of the
statute, once an applicant satisfies the statutory criteria, the Attorney General must approve the
application within 60 days.* This statute is not discretionary.

Under a different subsection, that same statute, 18 U.S.C. § 923(e), states that only after notice
and an opportunity for a hearing, may the Attorney General revoke a Federal Firearms License
(FFL) only if, among other reasons, the holder of such license has “willfully violated” applicable
law.’

On June 22, 2021, the Biden-Harris Administration issued a “Fact Sheet” entitled, “Biden-Harris
Administration Announces Comprehensive Strategy to Prevent and Respond to Gun Crime and
Ensure Public Safety,” announcing a new policy to revoke firearm licenses.® Under this “Fact
Sheet,” the Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF) is empowered to
revoke a dealer’s FFL the first time they violate federal law by “willfully” engaging in certain
behavior, including “falsifying records, such as a firearms transaction form[.]”’

' U.S. CONST. AMEND. II.

218 U.S.C. § 923(d)(1).

*18 U.S.C. § 923(d)(1)(C)—«D).

*18 U.S.C. § 923(d)(2).

*18 U.S.C. § 923(e).

¢ Fact Sheet, The White House, Biden-Harris Administration Announces Comprehensive Strategy to
Prevent and Respond to Gun Crime and Ensure Public Safety (June 23, 2021),

https://www.whitehouse.gov/briefing-room/statements-releases/2021/06/23/fact-sheet-biden-harris-
administration-announces-comprehensive-strategy-to-prevent-and-respond-to-gun-crime-and-ensure-

public-safety/.
7 Id.
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Yet, it has recently come to our attention that in the “11 months since Joe Biden declared war on
‘rogue gun dealers,’ the ATF has revoked 273 Federal Firearms Licenses (FFLs)—an increase of
more than 500%.”* What is more disturbing is that “rather than targeting the true rogues,
Biden’s ATF is revoking FFLs for the most minor of paperwork errors, which were never a
concern for the ATF until Biden weaponized the agency.”

That leads to an important question: how does this Administration, and its Executive Branch
agencies, define the term “willful”? Furthermore, to what extent is this Administration willing to
interpret the term “willful” to capture conduct that falls far below the well-defined threshold in
law? Based on the statute’s wording, such minor typographical errors do not constitute grounds
to revoke a FFL.

In using the word “willful,” Congress clearly intended to exclude minor typographical errors as a
basis to revoke a dealer’s FFL. Black’s Law Dictionary defines the term “willful” as follows:
“Voluntary and intentional, but not necessarily malicious. A voluntary act becomes willful, in
law, only when it involves conscious wrong or evil purpose on the part of the actor, or at least
inexcusable carelessness, whether the act is right or wrong.”'® Further, “[t]he word ‘willful’ or
‘willfully’ when used in the definition of a crime, it has been said time and again, means only
intentionally or purposely as distinguished from accidentally or negligently.”!" Courts have
specifically applied this definition to 18 U.S.C. § 923: “[A] firearms dealer is considered to have
acted willfully under § 923 if, with knowledge of what the regulations require, the dealer
repeatedly violates those regulations.”'* The same standard is used in courts across the country."
But under this Administration’s policy, it is clear that this Administration wanted to deem a mere
negligent act to be willful such that a dealer’s FFL would be denied, or worse, that a license
would be revoked, resulting in the loss of American jobs and small family-owned businesses.

The Biden-Harris Administration claims this policy will increase public safety and reduce crime.
But revoking a FFL over minor a paperwork issue turns a teachable moment into the end of a
dealer’s livelihood. This new policy runs counter to the close working relationship firearm
dealers have had with ATF for decades. For example, the firearm industry’s trade association,
National Shooting Sports Foundation (NSSF), matches rewards ATF offers for information
related to gun store robberies.'* NSSF and ATF have also worked together on Operation Secure
Store, a program that provides FFLs with resources on how to better secure their physical

¢ Lee Williams, Special Report: ATF Federal Firearms License Revocations Up A Staggering 500%, GUN
WRITER (May 9, 2022), https://thegunwriter.substack.com/p/special-report-atf-federal-firearm?s=r.

?1d.

' Willful, BLACK'S LAW DICTIONARY (11th ed. 2019).

" ROLLIN M. PERKINS & RONALD N. BOYCE, CRIMINAL LAwW 875-76 (3d ed. 1982)

2 Willingham Sports, Inc. v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 415 F.3d 1274, 1276
(11th Cir. 2005).

3 See, e.g., Appalachian Res. Dev. Corp. v. McCabe, 387 F.3d 461, 464 (6th Cir. 2004) (agreeing with the
district court's determination that violations of firearm regulations were “willful” because the dealer had
knowledge of its obligations and repeatedly violated them); Stein's, Inc. v. Blumenthal, 649 F.2d 463, 468
(7th Cir.1980) (same); Cucchiara v. Sec'y of the Treasury, 652 F.2d 28, 30 (9th Cir.1981) (same); Lewin
v. Blumenthal, 590 F.2d 268, 269 (8th Cir.1979) (same); Prino v. Simon, 606 F.2d 449, 451 (4th
Cir.1979).
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storefronts.”> This collaboration makes FFLs comfortable reporting to ATF suspicious activity
that may not rise to the level of a criminal offense. The new “Zero Tolerance Policy” threatens
this longstanding partnership. Firearm dealers need to be comfortable sharing information with
ATF without worrying about their FFL being revoked.

Under the new “Zero Tolerance Policy” FFLs have little incentive to voluntarily report crimes,
especially if doing so threatens their license. As an example, consider a FFL that discovers one
of its employees is participating in straw purchases or other unlawful transactions. With a
collaborative relationship between FFLs and the ATF, the FFL can notify authorities and work
with ATF to prosecute this crime. This arrangement promotes enforcement of the laws and the
ATF’s mission. But the “Zero Tolerance Policy” appears to impute on the employer liability for
a low-level employee’s actions, even though the employee’s acts are illegal and thus outside the
scope of employment. Because the Gun Control Act only imposes an affirmative duty to report
the theft or loss of a firearm,'® the best course of action for a FFL may be to withhold the
information and refuse to cooperate with an investigation.

The Executive Branch has a duty to “take Care that the Laws be faithfully executed” based on
the original meaning of the statute Congress enacts.'”” The Biden-Harris Administration,
however, believes its role is to re-write the laws written by Congress to further its radical anti-
Constitutional agenda without consequence.

We respectfully request that the Administration immediately cease the misinterpretation of the
word “willful” and resume with an interpretation that corresponds with the meaning of the word
and the intent of Congress.

By July 8, 2022, please provide the following information:

1. The legal basis used to justify your interpretation of the word willful after the release of
the June 23, 2021, “Fact Sheet”;

2. Any Department of Justice (DOJ) policy, guidance, fact sheet, or other similar document
produced since June 23, 2021 to implement the “Zero Tolerance Policy” described in the
“Fact Sheet™;

3. Any internal correspondence related to the release of a potential June 23, 2021 “Zero
Tolerance Policy” to or from any political appointee at the DOJ, ATF, and/or the White
House (including but not limited to the White House Counsel’s Office and the White
House Domestic Policy Council).

4. Any internal correspondence related to the policies announced in the June 23, 2021,
White House Memo to or from any political appointee at the DOJ, ATF, and/or the White
House (including but not limited to the White House Counsel’s Office and the White
House Domestic Policy Council).

" See, e.g., Press Release, Bureau of Alcohol, Tobacco, Firearms, and Explosives, ATF, Firearms
Industry Offer Reward in Indianapolis Gun Store Robbery (July 10, 2019)
https://www.atf. gov/news/pr/atf-firearms-industry-offer-reward-indianapolis-gun-store-robbery .

> About, OPERATION SECURE STORE, https://operationsecurestore.org/about/.

18 U.S.C. § 923(g)(6).
7 U.S. CONST. ART. 11, § 3.


https://operationsecurestore.org/about/
https://www.atf.gov/news/pr/atf-firearms-industry-offer-reward-indianapolis-gun-store-robbery
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5. Any internal correspondence related to the interpretation of the word “willful” to or from
any political appointee at the DOJ, ATF, and/or the White House (including but not
limited to the White House Counsel’s Office and the White House Domestic Policy
Council).

6. The number of prosecutions under the Gun Control Act aided by tips or other information
voluntarily provided by FFLs. Please provide information for the current year and the
past five fiscal years, and for fiscal year 2021, include the number of prosecutions aided
by such tips initiated after June 23, 2021.

7. The number of FFL revocation actions initiated since June 23, 2021. Of these, separately
provide the number of cases involving a licensee who previously received a warning
letter, their inspection was closed, and without receiving any new information had their
licensed revoked on the same issue for which the warning letter was issued.

8. For each FFL revocation action initiated since June 23, 2021, identify the basis for each
revocation without including Personal Identifiable Information of the licensee.

We look forward to your timely consideration and response.

Sincerely,

Diana Harshbarger Ted Budd
Member of Congress Member of Congress
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Dan Bishop
Member of Congress

Bob Good
Member of Congress

Louie Gohmert
Member of Congress
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Andrew S. Clyde
Member of Congress
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Member of Congress
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Scott DesJarlais, M.D.
Member of Congress
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Bob Gibbs
Member of Congress
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Member of Congress
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Andy Biggs
Member of Congress
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McKmley, P.E.
Member of Congress
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Bill Posey
Member of Congress
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Ralph Normar/
Member of Congress
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Ben Cline
Member of Congress
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Lisa C. McClain
Member of Congress
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Doug Lamborn
Member of Congress

Scott Pe}ry/

Member of Congress
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Paul A. Gosar, D.D.S.
Member of Congress
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Warren Davidson
Member of Congress
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Debbie Lesko
Member of Congress
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Daniel Webster
Member of Congress

Ronny L. Jackson
Member of Congress
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Marjgrie Taylgr Greene
Member of Congress
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Vicky Hartzler
Member of Congress
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Chip Roy
Member of Congress
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Member of Congress
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Tason Smith
Member of Congress

CC. President Joe Biden
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Russ Fulcher
Member of Congress
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Byron Donalds
Member of Congress

fo ko f P

Richard Hudson
Member of Congress



